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PROCEDURAL HI STORY

This unit clarification proceeding was initiated on
August 18, 2004, when Nancy Hudak, MEA Uni Serv Director
representing the MSAD No. 29 Educati on Associ ati on/ MEA/ NEA
(“Association” or “union”), filed a Petition for Unit
Clarification with the Miine Labor Rel ations Board (“Board”) for
a determ nation whether the position of Qccupational Therapy
Assi stant (“COTA’)! should be added to the MSAD No. 29 educationa
t echni ci an/ secretary bargai ning unit pursuant to 26 MR S. A
8 966(3) of the Municipal Public Enpl oyees Labor Rel ations Law
(“MPELRL"). On Septenber 1, 2004, the MSAD No. 29 Board of
Directors (“District” or "enployer"”) filed a tinmely response to
this petition. The parties agreed that the matter should be held

The i ncumbent who now holds this position is a “certified
occupational therapy assistant,” based on her successful conpletion of
a national certification exam In the exhibits, she is sonetines
referred to as a “COTA” The position title contained in the
enpl oynment agreement entered into by the incunbent and the enpl oyer is
“Assi stant Cccupational Therapist” (Exhs. J-1, J-2); the Departnent of
Prof essional and Financial Regulation rules utilized by the enpl oyer
inlieu of a job description identifies the job as an Cccupationa
Therapy Assistant. For ease of reference in this report, the position
will be called a “COTA” even though it is not clear that certification
is required to hold this position.



i n abeyance during the remai nder of the 2004-2005 school year,

but that either party could request that the proceedi ng be
resuned. On July 18, 2005, Ms. Hudak requested in witing that

t he proceedi ng be resunmed. On August 31, 2005, the hearing

exam ner conducted a prehearing conference by telephone in this
matter. At this prehearing, the party representatives advised

t he hearing exam ner that they believed they could devel op a
conpl ete stipulated record; however, they were unable to do so.

A hearing notice was issued on Cctober 4, 2005, and posted for
the informati on of affected enployees. The hearing was conducted
on Cctober 17, 2005. The Association was represented by M.
Hudak. The District was represented by Bruce W Smth, Esq. The
parties were afforded full opportunity to exam ne and cross-

exam ne witnesses, and to present evidence. The follow ng

W tnesses were presented at the hearing: for the Association,
Susan Cifford, Educational Technician and Associ ation co-
president; for the District, Marion Gartl ey, Special Education
Director; Ana Ritchie, Certified Cccupational Therapy Assistant;
and Superintendent Stephen Fitzpatrick. The party
representatives submtted witten closing argunents follow ng the
conclusion of the hearing. The briefing schedule was conplete on
Novenber 22, 2005.

JURI SDI CT1 ON

The jurisdiction of the executive director or his designated
hearing exam ner to hear this matter and nmake a determ nation
lies in 26 MR S.A 8§ 966(1) and (3). The subsequent references
inthis Report are all to Title 26, Mine Revised Statutes
Annot at ed.

EXH BI TS

The follow ng joint exhibits were introduced:
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Exhi bit No.

Titl e/ Description

2004- 2005 Enpl oynent Agreenent between Ana
Ritchie and MSAD No. 29

2005- 2006 Enpl oynent Agreenent between Ana
Ritchie and MSAD No. 29

Mai ne Rul e 02-477, Chapter 5 on the role of
t he occupational therapy assistant

Job description for Educational Technician
Job description for Educational Technician |
Job description for Educational Technician
11

Job description for Title 1A Ed Tech

Job description for Title 1A Ed Tech |

Job description for Title 1A Ed Tech I1

The foll owi ng Associ ation exhibits were introduced w thout

objection of the District:

A-1
A-2

A-3
A- 4

A-5
A-6

A-7
A-8
A-9
A-10
A-13

A-18

A-19
A-20

A-21

MSAD No. 29 Educational Technician CBA, 2002-
04 (11 pages)

MSAD No. 29 Educational Technician/ School
Secretary CBA, 2004-06 (12 pages)

MLRB Form 1, Educational Technicians, 2001
MLRB Form 1, addition of School Secretaries,
2004

MSAD No. 29 Teacher CBA, 2005-07 (17 pages)
MSAD No. 29 “Nurse’s Aide” position
description

MBAD No. 29, Eileen MLaughlin 2004-05

Enpl oyment and Work Schedul e, 7/1/04
Seniority List, 03-04 - Nurse Assistant
(Ei l een McLaughlin) (2 pages)

Seniority List, 04-05 - Nurse Assistant
(Ei l een McLaughlin) (3 pages)

COTA Position advertisenent, July 12, 2004
(Houl ton Pi oneer Ti nmes)

U. S. Departnent of Labor Cccupational Qutl ook
Handbook 2004-05 - OTA Description (4 pages)
Statenment, Panel a Cowperthwaite, Speci al
Educati on Teacher, Houl ton Hi gh School

(2 pages)

Statement, Laurine WIlson, Gade 1 Teacher,
Houl ton El ementary School

Kennebec Val l ey Community Col | ege, OTA
program 5 pages (website)

York County Conmunity Col | ege, Educati onal
Techni ci an program 3 pages (website)
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A- 22 Kittery EA (Support Unit) CBA, first two
pages, Recognition C ause, “Health A de”

A- 23 Wel | s- Qgunquit Support Staff CBA, first two
pages, Recognition C ause, “Assistant Nurse”
A- 24 Educati on Associ ati on of Pol and (Support

Staff), CBA, first three pages, Recognition
Cl ause, “Nurse Assistant”

The followi ng District exhibits were introduced w thout
obj ection of the Associ ation:

ER- 3 Ana Ritchie s résune

ER-4 Letter fromAna Ritchie to Steve Fitzpatrick
- August 27, 2004

ER- 6 Agreenment between Anne Cottle, COccupational
Ther api st, and MSAD No. 29

ER- 7 Anne Cottle’s Occupational Therapi st License

ER- 8 Anne Cottle’ s description of the duties of
the Certified Qccupational Therapi st
Assi st ant

ER- 9 Nunmber of ed techs and secretaries assigned
to MSAD No. 29 schools

ER- 13 Job description for Educational Technician
111

ER- 17 Job description for Secretary - Houlton
El ementary School

ER- 18 Job description for Secretary - Houlton
Sout hsi de School

ER- 19 Ana Ritchie' s degree and certifications

(5 docunents)

ST1 PULATI ONS

The parties stipulated to the follow ng facts, although not
necessarily to their rel evance:

1. MSAD #29 Education Associ ati on/ MEA/ NEA i s the bargaining
agent for the Educational Technicians/ School Secretaries in NMSAD
#29 (Houl ton).

2. MBSAD #29 is a public enployer.

3. MBAD #29 enpl oys over fifty (50) educational technicians
and secretari es.

4. The unit was organized in 2001 by election. The unit’s

conposition by agreenment was al | Educational Technicians |



I1, I'll enployed by the Board for at |east six nonths and
ot herwi se neeting the definition of “Public enployee” in

26 MR S. A Section 962(6) (G, excluding the violin strings
i nstructor and the on-call job coach position.”

5. The first Collective Bargaining Agreenent for the
Educati onal Technician unit was ratified in 2002.

6. The 2002-04 CBA Recognition C ause reads: *“... all
Educational Technicians I, |1, 1l enployed by the Board for at
| east six nmonths and ot herw se neeting the definition of “public
enpl oyee” in 26 MR S. A. Section 962(6) (G, excluding the violin
strings instructor and the on-call job coach position.”

7. Through an el ection and by subsequent agreenent, School
Secretaries were added to the Educational Technician Unit in
2004. The unit conposition by agreenent becane “... al
Educational Technicians I, II, 11l and School Secretaries
enpl oyed by the Board for at |east six nonths and ot herw se
neeting the definition of “Public enployee” in 26 MR S. A
Section 962(6)(Q, excluding the violin strings instructor, and
the on-call job coach position and secretarial & bookkeeper
positions in the Central Ofice.”

8. The 2004-07 CBA recognition | anguage changed to include
t he School Secretaries as above.

9. The 2004-07 CBA was settled for the purposes of
permtting a ratification vote on July 14, 2004.

10. The creation of the “Certified Cccupational Therapy
Assi stant (COTA)” position is a change of circunstances
sufficient to permt consideration of the nerits of the petition
for unit clarification.

11. There is no question regarding representation.

12. The parties are unable to agree on a unit nodification.

13. The “Certified Cccupational Therapy Assistant (COTA)”
position was posted for advertisenent on July 12, 2004. The
Associ ation President was sent a letter with the advertisenent on
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t hat sane date.

14. The current COTA position hol der ("Assistant
Cccupational Therapist”) signed an Enpl oynent Agreenent on
August 3, 2004, and another on August 1, 2005.

15. A COTA generally requires an Associ ate’s Degree of
Applied Science in Qccupational Therapy and nust al so neet
continui ng educational requirenents to neet state and nati onal
i censure requirenents.

16. The role of the COTA is described in 02-477 Mine
Rul es, Chapter 5. There is currently no MSAD #29 OTA job
descri ption.

18. A certified occupational therapy assistant nust work
under the supervision of a certified Cccupational Therapist.

In MS. A D. No. 29, Cccupational Therapist services are provided
by an i ndependent contractor, Anne Cottle, who provides services
to the District at the rate of $62 per hour. Ana Ritchie works
under the supervision of Anne Cottle.

19. The COTA was hired by the Superintendent of Schools
with the approval of the Board of Directors. She is evaluated by
the Director of Special Education (or designee) and the
contracted COccupational Therapist. Decisions concerning contract
renewal , enpl oyee discipline and term nation are nmade by the
Superi nt endent of Schools or his designee.

20. Education technicians generally provide student
programm ng under the direction of certified classroomteachers
enpl oyed by the District.

21. Responsibility for evaluation, discipline and other
deci si ons concerni ng enpl oynent of Educational Technicians is
assigned to the Building Principal, the Special Education
Director, or the NCLB Coordinator and the Superintendent,
dependi ng upon the position occupi ed by the educati onal
t echni ci an.

22. The role and authorization requirenments for educational
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technicians are set out in 20-A MRSA § 13023 and Mai ne Rul es 02-
071, Chapter 115.

23. An Educational Technician Il authorization requires 60
credit hours or nore of post-graduate education, and nust neet
continuing education requirenents by state | aw

24. An Educational Technician Il authorization requires 90
credit hours or nore of post-graduate education, and nust neet
continui ng educational requirenents by state | aw

25. School Secretaries are supervised for enpl oynent
pur poses by Buil ding Principals.

26. The pay and benefits of the Certified Cccupati onal
Therapy Assistant are set forth in her individual Enploynent
Agreenent. The pay and benefits of nenbers of the bargaining
unit are set forth in the collective bargaining agreenent.

27. A support staff position in MSAD #29 invol ving nedi cal
skills was that of “Nurse Assistant” and was a part of the
bar gai ni ng unit under the designation of Educational Technician
I11. The two previous “Nurse Assistants” were nenbers of the
MBAD #29 EA.

28. The nobst recent “Nurse Assistant” position holder was a
regi stered nurse, with a Bachelor of Science Degree in Nursing.

29. The 2004-05 “Nurse Assistant” has becone part of the
Teachers’ bargaining unit in the 2005-06 school year as a “School
Nurse” although it is listed on the district’s website as an
adm ni strative position. The 2004-05 School Nurse is a menber of
t he SAD #29 Educati on Associ ati on.

30. On Septenber 28, 2004, a third bargaining unit
consi sting of MSAD #29 Bus Drivers and Custodi ans was fornmed as
the result of an election.

31. The COTA is not a bus driver or custodian

32. On January 31, 2005, a fourth bargaining unit
consi sting of MSAD #29 Cafeteria enpl oyees was fornmed as the
result of an election.



33. The COTA is not a cafeteria enployee.

34. The Current COTA position hol der does not wish to join
t he SAD #29 Educati on Associ ati on.

35. The Certified Qccupational Therapy Assistant does not
have a role in admnistration or collective bargaining for the Ed
Tech/ School Secretary, Bus Driver/Custodi an, Cafeteria Enpl oyee
or Teacher collective bargaining agreenents.

36. The Certified Cccupational Therapy Assistant perforns
di rect student services work.

37. Educational Technicians performdirect student services
wor K.

38. The Certified Cccupational Therapy Assistant works five
days a week, seven hours a day.

39. Educational Technicians and School Secretaries have
simlar work hours and work days to the COTA

40. The District has four schools in Houlton and one in
Monticello. Menbers of the bargaining unit work in each school
inthe District.

41. The Certified Cccupational Therapy Assistant has
contact with those staff nenbers who work in the Houl ton
El ementary and the Wellington (Mnticello) Schools.

FI NDI NGS OF FACT

1. Educational Technicians are “authorized” (not certified)
by the Miine Departnent of Education based upon statute and rule.
The | evel at which an Educational Technician is authorized (I
1, or 111) depends upon the |evel of education obtained by the
enpl oyee. Pursuant to Departnent of Education Rules 05-071
Chapter 115, Section 10, an Educational Technician | nust have a
hi gh school degree, an Educational Technician Il nust have a
m ni mum of 60 credits of approved study in an educationally-
rel ated field, and an Educational Technician IIl nust have a
m ni mum of 90 credits of approved study in an educationally-
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related field.

2. Some colleges offer a specific course of study for an
Associ ate’s Degree in Para-Education (Exh. A-21). However
aut hori zation for Educational Technician Il or |1l does not
require taking such a prescribed course of study.

3. Educational Technicians are supervised at different
| evel s and given different responsibility for planning dependi ng
on whether they are an Educational Technician I, Il, or II11I.
Educati onal Technician |I's are supervised directly by teachers in
the classroom Educational Technician I1’s are supervised
indirectly by teachers in the classroom Educational Technician
I11"s can work with students anywhere, including off school
grounds, and are only indirectly supervised by teachers.

4. In the District, Educational Technicians are paid on a
scale set in the collective bargai ni ng agreenent based on the
type of position they perform not necessarily based on the
educational |evel that they have achi eved.

5. The on-call job coach and the Suzuki violin instructor
were excluded fromthe unit because their hours of enploynent are
i nfrequent and not regul arl y-schedul ed.

6. Educational Technicians often work with special student
popul ati ons, such as students with special needs, students
requiring extra reading or math instruction (Title 1A), or Native
Aneri can students.

7. Educational Technicians are sonetines called upon to
performfunctions that are nore nedical than strictly educati onal
in nature, such as giving students nedi cations or assisting them
with needle sticks for diabetes.

8. Educational Technicians are sonetines called upon to
perform“carry over” activities in the classroomas instructed by
t he Cccupational Therapist, Registered (OTR) or by the COTA
These activities mght include reinforcing or practicing skills
or exercises with a student (such as range of notion), pronpting
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or nodeling for students, or using “experience stories” with
chi | dren.

9. Mst of the Secretaries and the Educational Technicians
wor k during the school year only (i.e., they are not enployed or
pai d during school breaks), although a few work year-round.

10. Mpst Educational Technicians and Secretaries work 30 to
36 hours per week.

11. The District pays for the services of an OIR as an
i ndependent contractor. Pursuant to a contract, the OTR is paid
$62 per hour, with a maxi mum paynment per year of $49, 000 (Exh.
ER-6). This therapist generally provides services to students
about three days per week.

12. The COTA is supervised by the OIR, this supervision is
a requirement of the COTA's license. The enployee presently
hol di ng the COTA position (Ana Ritchie) requires a “general”
| evel of supervision, based on her experience. This is the
| onest | evel of required supervision, requiring supervisory
contact for about one hour out of every 40 hours of services that
the COTA provides. This Ievel of supervision is described as
follows in Section 2 of the rules of the Board of Cccupati onal
Therapy Practice:

CGeneral Supervision - Initial direction and
periodic review of the follow ng: service
delivery, update of treatnent plans, and
treat ment outcones. The supervisor need not
at all times be present at the prem ses where
t he occupational therapy assistant is
perform ng the professional services.

However, not |ess than nonthly direct contact
nmust be provided, wi th supervision avail able
as needed by ot her nmethods. This supervision
is appropriate for an internediate to
advanced occupational therapy assistant.

13. Cccupational therapy (Ol in a school setting is the
use of purposeful activities to increase the student’s ability to
participate in school and other activities, including activities
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relating to fine notor skills, gross notor skills, visual notor
skills, visual perception, sensory integration, and self-help
skills.

14. Students with special needs are identified through a
nmeeting of the Pupil Evaluation Team (PET), a team nade up of the
Speci al Education Director, the student’s teachers and parents,
and others who will work with the student. As a result of a PET,
an | ndividual Educational Plan (I EP) is devel oped for the
st udent .

15. Sone students with special needs require Ol services, a
need identified in their IEP. A student needing Ol services is
first assessed by the OITR, who recomends OT services if needed
and who devel ops a therapy plan for the student. Only the OTR is
qualified to performthis initial assessnent and planning.

16. After the initial assessnent and planning, OI services
to students in the District are either provided by the OIR or by
the COTA. Only the OIR or the COTA are qualified to provide OT
services. Students may see either the OIR or the COTA, as both
are qualified to provide the on-going OI services.

17. |If the COTA provides services to a student, the COTA
then may attend future PET neetings in order to report on the
student’s progress or to recommend changes to the student’s OT
program

18. Sone students with special needs require adaptive
equi pnrent (sl ant board, weighted pencils, etc.). Only the PET
can require the use of such equipnment. Part of the job of the
OTR and the COTA is to reconmend and use such equi pnment with the
student. The COTA has sonetines fabricated adaptive equi pnent as
necessary, based on her expertise. Educational Technicians and
ot her staff nmenmbers mght work with a student utilizing the
adaptive equi pnent, as instructed by the OIR or the COTA

19. M. Ritchie has been enployed by the District as a COTA
in the 2004-2005 and 2005- 2006 school years. She has negoti ated
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i ndi vi dual contracts of enploynment with the Superintendent for
each of the school years (Exhs. J-1, J-2). She is the first COTA
enpl oyed by this District.

20. M. Ritchie graduated fromSt. Philip's College (San
Antoni o, Texas) with an Associate of Applied Science Degree
(Cccupational Therapy Assistant) in 1999. M. Ritchie s course
of study included two school years of classes in such areas as
anat ony, kinesiology, and sumrer clinical work. 1In 1999, she
passed a national board exam which allows her to be called a
“certified” occupational therapy assistant. She is licensed as a
COTA in Texas, Louisiana, and Mine.

21. M. Ritchie works in the two el enentary school s
mai ntained in the District. For nost of her workday, she sees
students on a one-to-one basis, providing OI services as
established in the programcreated by the OTR  This therapy
m ght consi st of working on gross notor skills, sensory
integration, tactile activities, or working on specific goals
i ke handwriting and typing. She usually sees students in one-
hal f hour sessions, two tinmes each week.

22. Ms. Ritchie works five days per week, seven hours per
day, during the school year only.

23. Ms. Ritchie usually works with students in a separate
room desi gnated for that purpose in each school or, sonetines, in
t he student’s classroom or other areas of the school. She has
frequent contact with the Special Education Director and other
staff nenbers (Teachers, Educational Technicians) who work with
t he students wi th whom she works.

24. Both Ms. Ritchie and the OIR train Educationa
Techni ci ans, other staff, and parents to perform “carryover
activities” to build on the progress nmade in Ol sessions.

25. Ms. Ritchie advised the Superintendent recently that
she was offered a full-tine job by an area hone heal th agency
that paid $20 per hour. However, for a variety of reasons
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(i ncluding the schedule and client population), Ms. R tchie
preferred to remain in the enploy of the District. She has
agreed to work for the hone health agency during school breaks.

26. The District feels fortunate to be able to enpl oy
Ms. Ritchie as there is a shortage of all therapists
(occupational, speech, etc.) available to provide services to
students with special needs. The District is the only school
district in Aroostook County known to the Special Education
Director to have a COTA as an enployee. |If the District did not
enploy Ms. Ritchie or a conparable COTA, the OTI services needed
by students (after the initial assessnment and treatnent plan)
woul d have to be provided by an OTR, if one was available. If
the District did not provide OT services required by students’
| EP"s, they m ght be “out of conpliance” with the |aws rel ating
to the provision of services to students with special needs.

27. The 2004-2007 CBA for the Educational Technicians
bar gai ni ng unit has two wage scal es--one for Educationa
Technicians (I, Il, and Il1l) and one for Secretaries. |If the
COTA was nade part of this bargaining unit, the District m ght
consi der negotiating a separate (third) wage scal e.

28. The District and the Associ ation have agreed that
certain enployees are in this bargaining unit and covered by the
CBA even though not specifically enployed as an Educati onal
Technician or as a Secretary. Such enpl oyees have included non-
certified Librarians, Nurse Assistants, Librarian/Secretaries,
and Study Room Monitors. Such enpl oyees have general ly been
pl aced on the Educational Technician wage scal e, dependi ng on
t heir education and experience.

29. The District has, at tinmes, enployed a Nurse Assistant
(also called a Nurse’s Aide). This enployee generally is a LPN
or holds an equival ent educational degree. This enployee is
supervised by the District Head Nurse and the school Principal.
Several years ago, the District enployed a Nurse Assistant. She
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was first placed on the Educational Technician Il wage scal e and
t hen, when she earned additional credits, was placed on the
Educati onal Technician Il wage scal e.

30. After the enployee who nost recently held the Nurse
Assi stant position |eft enploynment, another enployee was hired.
She had a Bachelor’s of Science degree. She petitioned the
Superintendent to have her position reclassified. The
Superintendent denied the petition, but the School Board
eventual |y made the enpl oyee the Head Nurse. After this, the
enpl oyee was considered part of the Teachers’ bargaining unit,
whi ch includes all certified classroom Teachers, Teachi ng
Principals, Acting Principals, and “educational specialists” such
as Librarians, Cuidance Counselors, School Nurses, and the 21%
Century Li ai son.

31. A Speech Therapist enployed by the District is also
consi dered part of the Teacher’s bargaining unit.

32. There are approxi mately 58 Educational Technicians and
five Secretaries enployed by the District.

Dl SCUSSI ON

Section 966(3) of the Municipal Public Enpl oyees Labor
Rel ati ons Law (MPELRL) provides:

3. Unit clarification. Were there is a
certified or currently recogni zed bargai ni ng
representative and where the circunmstances surroundi ng
the formation of an existing unit are alleged to have
changed sufficiently to warrant nodification in the
conposition of that bargaining unit, any public
enpl oyer or any recogni zed or certified bargaining
agent may file a petition for a unit clarification
provi ded that the parties are unable to agree on
appropriate nodifications and there is no question
concerning representation.

The parties have agreed that all four requirenments of § 966(3)
are present here; nanely, that the Association is the certified
bar gai ni ng agent for the Educational Technician and Secretary
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bargai ning unit, that no question exists concerning
representation, that the parties have been unable to reach
agreenent on the issue of whether the COTA should be part of the
bargai ning unit, and that the circunstances surroundi ng the
formati on of the bargaining unit have changed sufficiently to
warrant nodification of the unit. The creation of a new job
classification normally neets the requirenent of changed
circunstances, as it is inpossible to consider the bargaining
unit status of a position before it exists. MSEA and State of
Mai ne Departnent of Inland Fisheries and Wldlife, Nos. 83-UC 43
and 91-UC-11, at 8 (MLRB May 4, 1993). Further, the enployer has
not argued that the COTA is excluded fromthe definition of

“public enpl oyee” under 8§ 962(6). Therefore, the only issue
presented here is whether the COTA position has a “conmunity of
interest” with the other positions currently in the bargaining
unit:

Title 26 MR S.A. 8 966(2) requires that the hearing
exam ner consider whether a clear and identifiable
community of interest exists between the positions in
guestion so that potential conflicts of interest anong
bar gai ning unit nenbers during negotiations will be

m nimzed. Enployees with widely different duties,
training, supervision, job locations, etc., will in
many cases have widely different collective bargaining
obj ectives and expectations. These different

obj ectives and expectations during negotiations can
result in conflicts of interest anong bargai ning unit
nmenbers. Such conflicts often conplicate, delay and
frustrate the bargaining process.

AFSCME and City of Brewer, No. 79-A-01, at 4, 1 NPER 20-10031
(MLRB Cct. 17, 1979).
I n determ ni ng whet her enpl oyees share the requisite

“conmunity of interest” in nmatters subject to collective

bargai ning, the followng factors, at a m ninum nust be
considered: (1) simlarity in the kind of work perforned; (2)
comon supervi sion and determ nation of |abor relations policy;
(3) simlarity in the scale and manner of determ ning earnings;
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(4) simlarity in enploynment benefits, hours of work and ot her
terms and conditions of enploynent; (5) simlarity in the
qualifications, skills and training anong the enpl oyees; (6)
frequency of contact or interchange anong the enpl oyees; (7)
geographic proximty; (8) history of collective bargaining; (9)
desires of the affected enpl oyees; (10) extent of union
organi zation; and (11) the enployer’s organi zational structure.
See Chapter 11, Sec. 22(3) of the Board Rules. The hearing
exam ner will address each factor, in turn, bel ow

(1) Simlarity in the kind of work perfornmed. Both parties
submtted testinony and argunent on the issue of whether
Educati onal Technicians ever performfunctions |ike a COTA, or
whet her the “carry-over” therapy activities sonetines perfornmed
by Educational Technicians are |like the activities performed by
the COTA. VWhile this information is not irrelevant, it is
entirely too narrow in focus. The Board has never required that
positions in a bargaining unit be identical or performidentical
functions. As the executive director noted in a previous
deci si on, Auburn Education Ass’n/ MIA/ NEA and Auburn School
Committee, No. 91-UD-03, at 11, aff’d, No. 91-UDA-01 (M.RB May 8,
1991):

In conparing the nature of the work being perforned by
t he various classifications under consideration, the
essence or basic type of the functions being perforned
is far nore inportant than the details of each
position’s work responsibilities. Inherent in the

exi stence of separate job classifications is a
difference in the specific work assignnent of each

cl assification; however, such differences do not
preclude the inclusion of various classifications in

t he sane bargai ning unit.

Many school “support staff” bargaining units contain a variety of
positions, with the simlarity of the work performed by the
positions being that the positions work in some direct contact
with students in order to inprove |earning outcones for those
students, and to support the educational m ssion of the school.
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See, e.q., East Grand Teachers Ass’n/ MTA/ NEA and MSAD No. 14
Board of Directors, No. 92-UD-01 (M.RB Cct. 1, 1991) (approving
unit consisting of teachers’ aides, school secretaries, food

service director, bus drivers and custodi ans); Lubec Education
Ass’ n/ MTA/ NEA and MSAD No. 19 Board of Directors, No. 83-UD 17
(MLRB Apr. 13, 1983) (approving unit consisting of teachers’

ai des, secretaries, cooks, plant operator, bus drivers and
custodi ans). Likew se here, the COTA works wi th individua
students with special needs in order to enhance their ability to
participate in school functions, an essential job function not
unli ke that of the other positions currently in the bargaining
unit. The job of the COTAis the nost simlar to that of the
Educati onal Technicians, as both positions work directly with
students (often with special needs), work closely with other
staff to inprove outconmes for students, and attend PET s.

The fact that the COTA perforns nore “health” or “therapy”
rel ated functions than the Educational Technicians or the
Secretaries does not place her in a unique position, when
conpared to the placenent of simlar positions in school
bar gai ni ng units. For exanple, school nurses are routinely

included in teacher bargaining units. See, e.q., Lew ston
Teachers Ass’'n and Lew ston Board of Education, No. 80-UC 01, at
5 (MLRB Sept. 25, 1979) (finding that school nurses, teachers and
gui dance counselors work in a simlar capacity with respect to

the students, nmust cooperate in their health, education and
gui dance, and belong in the sanme bargaining unit).? The

’See al so the followi ng cases all approving the placenent of
Nurses in Teacher bargaining units: Union 29 Teachers Ass’'n and
Mechanic Falls School Conmmittee, Nos. 92-UC-03 (M.RB Nov. 17, 1992);
O ono School Committee and Orono Teachers Ass’n, Nos. 89-UD- 04 and
89-UC-02 (M.RB Dec. 14, 1988); and Tri-Town Teachers Ass’'n and MSAD
No. 52, No. 84-UC 06 (M.RB Aug. 27, 1984). As noted in Union 29,
supra, if nurses were not included in units with educati onal
pr of essi onal s, one-person nurse units would “proliferate” in school
systens. 1d. at 16.
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functions performed by the COTA do not nake her any nore

di ssimlar from Educati onal Technicians than Nurses are from
Teachers. Indeed, in this District, both the Head Nurse and the
Physi cal Therapist are in the Teacher bargaining unit, while the
Nur se Assistant (when one was enployed) was in the Educati onal
Techni cian bargaining unit. This strongly suggests that the
COTA's position is sufficiently simlar to the positions of the
Educati onal Technicians and Secretaries to be placed in that
unit.

(2) Common supervision and determ nation of |abor relations
policy. Several positions supervise the Educational Technicians
and the Secretaries. The Educational Technicians are supervised
by either the Special Education Director, the School Principals,
or by the NCLB Coordi nator, depending on the exact nature of
their duties. The Secretaries are supervised by the School
Principals. Al of these positions are ultimately supervised by
the Superintendent. The COTA is supervised on a day-to-day basis
by the Special Education Director, as the students w th whom she
works are identified as having special needs. The Superi ntendent
al so determnes “labor relations policy” regarding the COTA It
was he who bargai ned the individual contracts of enploynent with
the COTA. There exists, therefore, a significant simlarity in
t he supervision of these positions.

The COTA is al so supervised by an OTR.  This supervision is
a requirement of the COTA's professional license and will be
required (presumably) no matter where the COTA works, as |long as
she remai ns an occupational therapy assistant. The hearing
exam ner does not believe that this places the COTA in a
significantly different position fromthe Educational Technicians
and Secretaries for several reasons. First and forenost, this
community of interest factor refers to supervision relating to
the terns and conditions of enploynent; that is, the matters that
will be the subject of collective bargaining. The OIR, who is
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hersel f only an independent contractor of the enployer, has no
control over the ternms and conditions of the COTA s enpl oynent - -
t he hours of working, the pay and benefits, discipline, and
contract renewal are all strictly controlled by enpl oyees of the
District (the Special Education Director or the Superintendent).
Even if, giving a hypothetical exanple, the OIR reported to the
enpl oyer that the COTA was doing a poor job professionally, it
woul d be strictly up to the enployer what to do with that
information as it related to the COTA's job. Second, the

Educati onal Technici ans nust al so be supervised by Teachers in
either a direct or indirect fashion, depending on whether they
are an Educational Technician I, Il, or Ill. Yet, the Teachers
are not considered the “supervisors” of the Educati onal

Techni cians within the chain-of-command of the District, which is
a simlar supervisory arrangenent to the manner in which the OIR
oversees sone aspects of the work of the COTA. Finally, the
anount of supervision that the OIR provides to the COTA is
relatively mnimal. The COTA neets with the OTR no nore than

once per week, and is only required to nmeet for supervision “not
| ess than nmonthly” pursuant to Board of Cccupational Therapy
Practice regul ati ons.

The supervision of the COTA is sufficiently simlar to the
supervi sion of the positions of the Educational Technicians and
Secretaries to be placed in that unit.

(3) Simlarity in the scale and manner of determ ning
earnings. This is the second school year that the District has
enpl oyed the COTA, with the hourly rate of pay negoti ated
i ndi vidual |y between the COTA and the Superintendent. During the
first year of enploynent, the COTA was paid $15.43 per hour
During the present school year, the COTA is paid $15.89 per hour
(repre-senting a 3 percent pay increase). During the 2004-2005
school year, the wage scale for Educational Technician Il’s was
$11.11 to $12.13 and for Educational Technician Il11’s was $14. 94
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to $15.96. During the 2005-2006 school year, the wage scale for
Educational Technician Il’'s was $11.44 to $12.49 and for
Educational Technician Il1l1's was $15.39 to $16.44.% Arguably,
with the COTA' s clinical education and experience, she should be
conpared to the wage scal e of the Educational Technician II1’s.
The hourly pay that the COTA individually negotiated falls
squarely within the wage scale for this position. The
Association and the District al so negotiated a 3 percent wage

i ncrease for enployees in the bargaining unit for the 2005-2006
school year.

There was testinony that the COTA coul d earn consi derably
nore ($20 per hour) from other enployers. This may be, but this
is entirely too specul ative a consideration for purposes of the
i ssue here. Just as the hearing exam ner cannot exclude a
position froma unit based upon projected future duties, she
cannot exclude a position because the enpl oyee m ght be able in
the future to negoti ate wages higher than the present scale. Cf.
Auburn Firefighters Ass’n and Gty of Auburn, No. 83-A-07, at 7
(M.RB Dec. 5, 1983). 1In any event, as the enpl oyer agreed, the

parties could negotiate a separate wage scale for the COTA, | ust
as the parties have negoti ated separate wage scales for the
Educati onal Technicians and the Secretaries, if her position was
deternm ned to require such a separate scal e.

The COTA is paid on an hourly basis for enploynent during
the traditional school year. She is paid on a bi-weekly basis.
Therefore, the COTA s scale and manner of determning earnings is
al nost identical to that of all positions in the present
bargai ning unit (with the exception of a few Educationa
Techni ci ans and Secretaries who are enployed on a year-round

*The wage scale for the Secretaries in the 2005-2006 school year
was $10.42 to $11.24. However, with the COTA' s educational back-
ground, she is nore properly conpared to the educational technician
I1’s or I11"s.
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basi s) .

(4) Simlarity in enploynment benefits, hours of work and
other terms and conditions of enploynent. The benefits that the
COTA has negotiated in her individual enploynent agreenents
(heal th insurance, holidays, sick days, course reinbursenent) are
virtually identical to the benefits negotiated for the unit
menbers in the collective bargaining agreenent. In her 2005-2006
enpl oynment agreenent, the COTA negotiated for three bereavenent
days and two personal days, which was the sane already provided
to unit nenbers in the collective bargaining agreenent. |In both
enpl oynment agreenents, the COTA negotiated five professional days
per year for “activities relating to licensure” (Exhs. J-1, J-2).
This appears to be a simlar benefit to that provided to
Educational Technicians in Article XVIl of the collective
bar gai ni ng agreenent (“The Board will provide each educati onal
technician with district in-service days for authorization or re-
authorization credits”). Even if these benefits are not
equivalent, this is the only difference in benefits provided, and
it is not significant when the entire benefit package is
considered as a whole. The COTA's hours of work are simlar to
the hours of work for the other positions in the unit. The terns
and conditions of enploynment are simlar, except for obvious
differences related to the fact that the COTA has negotiated an
i ndi vi dual enpl oynment agreenent on a yearly basis which does not
contain the usual protections of a collective bargaining
agreenent (just cause provision, grievances, etc.). Al of these
factors strongly suggest a simlarity between the COTA's position
and the positions in the unit.

(5) Simlarity in the qualifications, skills and training
anong the enpl oyees. The positions in the present unit require
various qualifications, skills and training. The positions
require a range of education, froma high school degree (for
Secretaries, Educational Technician I's) to 90 credits or nore of
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post-secondary credits in an educationally-related field (for
Educati onal Technician Il11’s). The unit does not contain
positions typically considered professional, or requiring a four-
year degree or a higher |evel of education. |In this regard, the
COTA position has a significant level of simlarity with the
positions in the unit. The two-year degree (plus clinical
training) required of the COTA position falls between the
educational |evel required of Educational Technician Il and |1
The enpl oyer argued that the two-year degree required of the COTA
is a nore specific course of study than that required of

Educati onal Technicians. That may be true, but state regul ations
still require that post-secondary credits for Educati onal
Technician I1’s and I11’s nust be approved study in an
educationally-related field. Specific two-year degrees are al so
avail able with a focused course of study for para-educational

enpl oyees that may be used to satisfy the educati onal

requi renents for authorization (Exh. A-21). 1In addition, both
COTA' s and Educati onal Technicians nust nmeet continuing
educational requirenents to maintain their licensure (in the case
of the COTA) or authorization (in the case of the Educationa
Technician). Levels of experience and training differ within the
unit, and are reflected in the wage scal e.

As nore fully described in the discussion regarding the
first conmunity of interest factor (simlarity of kind of work
performed), the qualifications, skills and training required of
vari ous positions in the sanme bargaining unit do not need to be
identical. The parties need to look no further for proof of this
than the fact that, when a Nurse Assistant (an LPN) was enpl oyed
by the District, the position was placed in this bargaining unit,
on the Educational Technician wage scale. A position with that
| evel of education and focused type of nedical education was
determined to “fit” within this bargaining unit, nuch as nursing
and gui dance positions with four-year degrees “fit” within the
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Teachers’ bargaining unit. There is certainly sufficient
simlarity between the qualifications, skills and training of the
COTA for her to be placed in the Educational Technician and
Secretaries bargaining unit.

(6) Frequency of contact or interchange anong the enpl oyees
and (7) Geographic proximty. The COTA works regularly in two of
the five schools nmaintained by the district, and has contact and
i nterchange with enployees in those two schools. Her work with
students is relatively “private,” yet she may have extensive
i nterchange with certain Educational Technicians and ot her
District enployees who work with students who need OT services.
Many unit enpl oyees work at only one school, limting the anount
of contact and interchange to other enployees within that school;
that is a common circunmstance in many school units. Considering
this fact, the COTA's work situation allows sufficient contact to
all ow the interchange of ideas anobng enpl oyees in the unit.

(8) Collective bargaining history. The COTA position is new
in the District and has never been organized in a bargaining
unit. As described previously, other positions enployed by the
District with nmedical qualifications (Nurse Assistant, School
Nur se) have been placed in bargaining units.

(9) Desires of enployees. The enployee who hol ds the COTA
position does not wish her position to be in the bargaining unit.
She apparently believes that the union does not understand the
true nature of what she does and will not adequately represent
her. The hearing exam ner gives this factor full weight, just as
she gives weight to the enployer’s articulated desire to retain
this particular person in their enploy as a uniquely-qualified
individual. At the same tine, the hearing exam ner cannot give
this factor nore weight than all of the other factors, when nost
of those factors clearly support a finding that this position
shares a community of interest with the other positions in the
unit. The hearing exam ner nust evaluate the community of
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interest factors as they relate to the position, not only
information relating to a particul ar enpl oyee hol di ng that
posi tion.

(10) Extent of organization. The union has organi zed and
been certified the representative of four bargaining units in the
district, a significant |evel of organization. As the executive
director has noted in a previous decision, there is generally no
“nystery” to the different types of job classifications in a
school setting and how they are typically grouped:

The kinds of work in a typical school mlieu are: (1)
adm ni strators supervi sing professional and non-

pr of essi onal enpl oyees, (2) teachers and ot her
educational specialists such as counsel ors or
librarians participating directly in the educati onal
process, (3) educational support personnel providing

di rect support to the educational process, and (4) non-
educational support staff perform ng the nmanual or
mechani cal work to keep the departnent’s physical plant
i n operation.

Auburn Education Ass’ n/ MTA/ MEA and Auburn School Committee,
No. 91-UD-03, at 11, aff’'d, No. 91-UDA-01 (M.RB May 8, 1991).
In this District, the Teachers, educational support personnel,

and non-educational support staff are all organized. Therefore,
unl ess a new position is a supervising adm nistrator or sone

ot her position excluded by |aw from engaging in collective

bar gai ni ng, that position very |likely shares a community of
interest with those in one of the organized units. The COTA
position is not a supervising adm nistrator or other statutorily-
excl uded position. An evaluation of the community of interest
factors suggests strongly that the position belongs in a
bargaining unit with direct educational support personnel.

(11) Enpl oyer’s organizational structure. As the District
is not “departnentalized” in the usual sense of this word, this
factor is not useful in making the present determ nation.

Finally, the enployer argued that, in addition to
considering the traditional community of interest factors, the
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heari ng exam ner consider its “public policy” argunent. The
enpl oyer argued that the scarcity of enployees with
qualifications |like the COTA make her unique--and far |ess
fungi bl e than, for exanple, Educational Technicians. The

enpl oyer further argued that the union will be unlikely to
advocate for her (in terns of pay, apparently), will treat her
i ke an Educational Technician, and the enployer will |ose a very

val uabl e enpl oyee. The hearing exam ner accepts, because these
facts were not refuted by the union, that enployees |ike the COTA
are a scarce and val uabl e resource for the District, particularly
considering its legal obligation to serve students wth speci al
needs. At the sane tine, the COTA has not negotiated for herself
any nore advantageous terns than the union has negotiated for
positions in the bargaining unit. The Superintendent practically
testified that he wants to give the COTA a higher rate of pay but
still negotiated with her only the sane pay increase that the
organi zed enpl oyees received. The hearing exam ner cannot assune
that the dire predictions of the enployer will occur, nor can she
base her decision on such assunptions. Rather, the hearing
exam ner assumes that the union will uphold its legal duty to
fairly represent the COTA, and that both parties will negotiate
in good faith an agreenent that fairly conpensates all positions
in the unit. To assunme anything different would be the
contravention of the “public policy” as expressed in the MPELRL.*
For all of these reasons, the hearing exam ner concl udes
that the majority of factors strongly supports a finding that the

“AFSCME, Council 74 and City of Brewer, No. 79-A-01 (M.RB
Cct. 17, 1979), the case cited by the enployer for the proposition
t hat public policy should be considered, involved a unique situation
wherei n energency di spatchers had a history of neglecting calls from
fire and anbul ance, and favoring police calls. Including the
di spatchers in the police unit raised a serious continuing public
safety issue. The argument the enployer advances here is, in
actuality, not unique: the enployer sinply wishes to be free to
negotiate individually with the enpl oyee in question.
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COTA position shares a community of interest with the Educationa
Techni ci ans and Secretaries currently in the bargaining unit, and
that this new position should be included in that unit.

CONCLUSI ON

On the basis of the foregoing facts and di scussion, and
pursuant to 26 MR S. A 8 966(3), the union’s Petition for Unit
Clarification, seeking to add the COTA position to the
Educati onal Technician/ Secretary bargaining unit, is granted.

Dat ed at Augusta, Maine, this 23rd day of Decenber, 2005.

MAI NE LABOR RELATI ONS BOARD

/sl
Dyan M Dytt nmer
Heari ng Exam ner

The parties are hereby advised of their right, pursuant to

26 MR S.A. 8 968(4), to appeal this report to the M ne Labor
Rel ations Board. To initiate such an appeal, the party seeking
appel late review nust file a notice of appeal with the Board
within fifteen (15) days of the date of issuance of this report.
See Chapter 10 and Chap. 11 8§ 30 of the Board Rul es.
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